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but was given by statute, in addition to which the legislature has 
manifested its intention to bind the Commonwealth, the answer to the 
question is, that the Commonwealth is unquestionably bound by sec- 
tion 3570 of the Virginia Code, and must docket its judgments, in 
order to secure its lien against bona fide purchasers for value. 

Bristol, Virginia. HENRY KOBERTS. 



ANTENUPTIAL CONVEYANCES IN FRAUD OF MARITAL 

RIG-HTS. 



Effect of Recent Married Women's Statutes. 

I. AT COMMON LAW. 

The common law doctrine that a voluntary conveyance, of real or 
personal property, made by a woman pending a treaty of marriage, 
without the knowledge of the intended husband, is voidable, as a fraud 
on his marital rights, is one of ancient origin, and is too well settled to 
be open to dispute. 

Our purpose is to show that in the light of the recent Married Wo- 
man's Act of 1889-1900 1 this cannot now be the law in Virginia, in so 
far as it affects personal property. 

To do this it will be necessary to go somewhat into the origin of the 
doctrine and to consider some of the earlier cases. 

As early as 1686, in Carleton v. Millington, 1 we find the court set- 
ting aside, as a fraud upon the husband's marital rights, a conveyance 
by a wife before marriage, to trustees in trust to dispose of as she 
should appoint. 

The case usually cited as the leading authority on this subject is 
Strathmore v. Bowes. 3 In this case the Countess of Strathmore, pend- 
ing a treaty of marriage with a Mr. Gray, conveyed and assigned, 
with his knowledge, all of her property, real and personal, to trustees 
for her sole and separate use. A short time after the assignment she 
heard that a Mr. Bowes had fought a duel on her account with an 
editor of a newspaper who had traduced her character. She decided 
to marry him, and the next day the marriage was accomplished. After 
marriage, the Countess executed a deed revoking the settlement. Two 
bills were filed in the cause — an original bill by Lady Strathmore to 

i Acts 1899-1900, p. 1240. '« 2 Vernon, 17. s i Ves. Jr. 22. 
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set aside the deed of revocation, on the ground that the revocation had 
been obtained from her by duress, and a cross bill by Mr. Bowes to 
set aside the settlement as a fraud upon his marital rights, and to 
establish the revocation. The court decided that there was no fraud 
on Gray, the rejected suitor, for he had acquiesced in the settlement; 
and even if there had been a fraud upon Gray, Bowes could not com- 
plain of it, for the settlement was not made in contemplation of mar- 
riage with him. The Lord Chancellor said: "The law conveys the 
marital rights to the husband because it charges him with all the 
burthens which are the consideration he pays for them, therefore it is 
a right upon which a fraud may be committed. Out of this right 
arises a rule of law that the husband shall not be cheated on account 
of his consideration." 

Mr. Justice Buller, when this case was before him, said: "Fraud 
consists in falsely holding out that a woman has an estate unfettered, 
and that the husband will be of course entitled to it." 

In this country the authorities have followed the English doctrine 
as laid down in this case. 

In Ramsey v. Joyce 1 the court cites with approval Strathmore v. 
Bowes, and says: " It is familiar law that the husband is regarded as 
a purchaser of the wife's property, and that marriage is a valuable 
consideration." Iri Kentucky 2 it was held that a conveyance of per- 
sonal property, in trust, by a wife just before marriage, to secure the 
property to herself and children, the husband being ignorant of the 
transaction until after marriage, was a fraud upon the husband and 
would be set aside. Judge Simpson, in delivering the opinion, said: 
"It was made with a view to deprive the intended husband of the 
right to and the control over the property." The court said further 
that the husband had a right to believe that the property would upon 
marriage vest in him. 8 

It will be observed that all of the foregoing decisions were based 
upon the ground that the husband acquired rights in the wife' 's property 
immediately upon marriage, and in every case it is these rights which 
the court seeks to protect. 

» 1 McMull. Eq. (So. Car.) 236, 37 Am. Dec. 550 (1811). 

2 McAfee v. Ferguson, 9 B. Monroe, 475 (1849). 

3 As to the common law doctrine see also : Cotton v. King, 2 P. Wms. 358, 674 ; 
Manes v. Durant, 2 Rich. Eq. 404, 46 Am. Dec. 65 ; Freeman v. Hartman, 45 111. 67, 92 
Am. Dec. 193 ; Chandler v. Hollingsworth, 3 Del. Ch. 99 ; Waller v. Armistead, 2 Leigh , 
11 (1830) ; Fletcher v. Ashley, 6 Gratt. 332. 
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II. EFFECT OF MODERN STATUTES. 

Thus far we have dealt with the situation at common law. We 
come now to consider the effect of statutes securing to a wife her own 
property. 

Here authority is scant, if not absolutely wanting, but there are two 
cases of recent date which throw much light on the doctrine as affected 
by modern legislation. 

The first of these is Butler v. Butler. 1 In this case an action was 
brought by a wife against her husband and his daughter by a former 
wife, to set aside a conveyance made by the husband to his daughter, 
a short time before the marriage, and in fraud, as the wife claimed, of 
her marital rights. But it was proved that the conveyance was made 
before the treaty of marriage. The court decided that, as the settle- 
ment was made before any contract for marriage had been entered 
into, it was good, and declined to express an opinion whether dower or 
curtesy was such an interest as would justify a court in pronouncing 
fraudulent and void the antenuptial voluntary conveyance of either 
husband or wife. 

Brewer, J., delivered the opinion of the court, and said in a dictum: 

" The constant tendency has been ... to give to each the same rights in 
the property of the other ... Of course where each acquires the same rights 
in the property of the other by marriage, and is under the same obligations to and 
for the other, then that which would be a fraud if done by one, will, under the 
same circumstances, be a fraud if done by the other." 

The court further said: 

"Under our law [i. e., of Kansas] marriage involves neither assumption of 
iudebtedness nor the acquisition of property. Neither the title nor the possession 
or control of any property, real or personal, is changed by marriage, nor Hoes 
either husband or wife become responsible for the antecedent debts of the other. 
How can it be said that a woman, who the day before marriage gives away ten 
thousand dollars of personal property, her entire estate it may be, has in any sense 
of the term defrauded her intended husband, when if she had not given it away 
the day before, she could the day after the marriage, in spite of his objections and 
beyond the possibility of his restraint? It remains hers after, as it was hers before, 
marriage, with the absolute right of disposal." 

In the case of Arnegaard v. Amegaard 2 we find a very able discus- 
sion of the question by Corliss, C. J., but here, again, the precise 
question as to the effect of the married woman's statutes was not in- 
volved. In that case, after the marriage engagement and on the eve 

' 21 Kans. 521, 30 Am. Rep. 441 (1S79). 
» 7 N. Dak. 475, 75 N. W. 797 (1898). 
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of marriage to a second wife, the prospective husband deeded his 
homestead to his son by a former wife. The transfer was kept secret 
and the deed was not recorded until after the marriage. The purpose 
of the husband was to prevent the homestead right of the wife in the 
land from vesting in her on their marriage. It was held that the deed 
was fraudulent as to the homestead right. 
Corliss, C. J., in delivering the opinion, said: 

"It was not anomalous for the courts to hold that a secret transfer by the wife 
before marriage was, in law, a fraud upon the husband's rights, because by mar- 
riage he was compelled to shoulder the burden of her debts. He might well insist 
that the wife who had unloaded upon him the weight of her obligations should 
not be permitted by a secret transfer to devest herself of the property out of which 
such debts ought in fairness to be paid. An agreement for marriage at common 
law was, in effect, an agreement for a sale by the prospective wife to the prospec- 
tive husband, of all her personal property and the transfer to him of her right to 
possession of all her real estate on condition of the assumption by him of all her 
debts. Liability for her debts being unescapable, it was rightly deemed fraudu- 
lent for the woman after engagement secretly to devest herself of the very properly 
which should pass to the husband as an equivalent for the obligations he was 
forced to assume. If the statute did not give a surviving widow a homestead right 
in the land of her deceased husband which formed their homestead at the time of 
his death, we could not, on sound principle, hold that the secret transfer of this 
land would in any manner constitute a fraud upon the plaintiff. . . . Surely 
it would not be fraudulent for the husband to do secretly before marriage that 
which he could do either openly or secretly after marriage." 

In speaking of this subject, Mr. Perry saya 1 that if the character 
of the property is such that the husband could obtain no right over it 
by marriage, the conveyance of it by the wife before marriage cannot 
be set aside. 

Mr. Pomeroy, in his valuable work on Equity Jurisprudence, 2 says: 

' ' The rule is well settled in England that if, after a negotiation for a marriage had 
begun, the woman should, while it was pending, without the knowledge of or 
notice to the intended husband, make a voluntary conveyance or settlement of her 
own property and the marriage should be completed by him in ignorance of the 
transfer, such conveyance or settlement would be a fraud upon the husband's 
marital rights of property and would be set aside by a court of equity. The same 
general doctrine has also been adopted by several early decisions in this country. 
This doctrine must necessarily be abrogated by the modern legislation in most of the 
States, which destroys all right and interest of the husband in the property of his 
wife." 

We find no case, decided after the passage of acts absolutely securing 

1 1 Perry on Trusts, sec. 213. 
2 2 Pom. Eq. Juris, sec. 920. 
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to a wife her personal property, holding a voluntary conveyance of 
such property by the wife before marriage to be a fraud upon the hus- 
band, with the single exception of a Pennsylvania case. 1 

In that case, a widow, possessed of real and personal estate, con- 
veyed to her three half-brothers, two days before her marriage, all of 
her property, in trust to pay her the income during her life and to her 
heirs after her death; in case of her death without issue, or of the 
decease of her issue after her death, then to her three half-brothers 
and the children of a deceased sister, absolutely. A Pennsylvania 
statute excluded the husband from any interest in his wife's property. 
It was held that the deed, being made in contemplation of marriage 
and without the knowledge of her intended husband, was a fraud upon 
his marital rights and therefore void. 

The court said, in an opinion delivered by Lowrie, C. J. : 

"Common candour forbids that so important a change in his intended wife's 
circumstances and in her power over her estate should be made without his con- 
sent, and equity sternly condemns it as a fraud upon his just expectations. This 
principle of equity has stood the test of experience too long to be opened to dis- 
pute now. Nor does our married woman's act of 1848 at all affect the question. 
It prevents the marriage from operating as a transfer of any of the wife's property 
to the husband, and saves it for herself. The plaintiff had, therefore, a right to 
suppose that he was marrying her with all her legal powers over her estate, 
whereas by this arrangement it was secretly slipped into the hands of trustees and 
out of her control just before marriage.' ' 

With due deference, we cannot see how this decision, so far as it 
affects personal property, can be correct upon principle, in the light of 
the more recent decisions before mentioned.* 

All the cases show that the doctrine of fraud upon marital rights, in 
its very origin, was based upon the common law principle that the 
husband, immediately upon marriage, acquired rights in the wife's 
property. Unless there is a right acquired by the husband, how can 
the wife defraud him ? 

At common law the husband became liable for his wife's contracts 
and torts, antenuptial as well as postnuptial, and the law gave him all 
of her personal property, and the right of possession of her real estate, 
in consideration of the burdens that he was thus forced to assume. 

Modern statutes, however, have changed the harsh rule of the com- 
mon law in most of the States. In Virginia we have a very compre- 
hensive and sweeping statute. 3 It provides: 

* Duncante Appeal, 43 Pa. 67 (1862). 

* Butler v. Butler ; Arnegaard v. Arnegaard (both supra). 
' Acts Of 189SM900, p. 1240. 
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"1. A married woman shall have the right to acquire, hold, use, control, and 
dispose of property as if she were unmarried, and such power of use, control, and 
disposition shall apply to all property of a married woman heretofore or hereafter 
acquired : provided, however, that her husband shall be entitled to curtesy in her 
real estate when the common law requisites therefor exist, and he shall not be 
deprived thereof by her sole act ; but the right to curtesy shall not entitle him to 
the possession or use, or to the rents, issues and profits of said real estate during 
the coverture ; nor shall the property of the wife be subject to the debts or liabili- 
ties of the husband. 

"2. A married woman may contract and be contracted with, sue and be sued, 
in the same manner and with the same consequences as if she were unmarried, 
whether the right or liability asserted by or against her shall have accrued before 
or after the passage of this act. 

"3. A husband shall not be responsible for any contract, liability or tort of his 
wife, whether the contract or liability was incurred or the tort was committed 
before or after marriage." 

The effect of this statute is to deprive the husband of all interest in 
his wife's property except curtesy consummate in her real estate, and 
the right to be her sole distributee upon her death intestate, and to 
give to the wife absolute power to dispose of her property, by deed or 
will, save as to the husband's curtesy consummate. 

How can the husband have any legal right to expect to enjoy his 
wife's personal property when the legislature has thus expressly ex- 
cluded him from any interest therein ? 

The court said in Duncan's Appeal, as already quoted: 1 "Common 
candour forbids that so important a change in his intended wife's cir- 
cumstances, and in her power over her estate, should be made without 
his consent, and equity sternly condemns it as a fraud upon his just 
expectations." But surely if a woman need not ask her husband's 
consent to dispose of her property after marriage, she need not do so 
before marriage. The legislature has relieved the husband from re- 
sponsibility for all his wife's liabilities, and placed the burden upon 
her shoulders, thus leaving her her own property out of which she may 
be able to discharge these obligations. 

The doctrine that a court of equity will not do a vain thing is a 
maxim in the law, and the court will not give a decree the effect of 
which may be annulled the next moment, by the wife's executing a 
deed reaffirming the very transaction which the decree has declared 
invalid. 

In the case of Foss v. Harbottle 1 the directors of a corporation 
committed acts which were ultra vires the directors, but which were 

i 43 Pa. 67. "- 2 Hare, 461. 



828 7 VIRGINIA LAW REGISTER. [April, 

intra vires the shareholders. A bill was filed by two shareholders, on 
behalf of themselves and all other shareholders, praying that the 
directors might be decreed to make good to the company the losses 
occasioned by the acts complained of. The bill was demurred to, and 
the court sustained the demurrer, on the ground that a majority of the 
shareholders might ratify the acts of the directors, and thus nullify the 
decree of the court. 

When a wife gives away property on the eve of her marriage, she 
clearly indicates that she does not wish the husband to have the enjoy- 
ment of it, and for the court to set the gift aside would be wholly vain, 
since, as has been shown, the wife could, even before the decree is so 
much as entered up, make another and perfectly valid gift to the same 
person, and the court would be powerless to prevent her by injunction 
or otherwise; for the power to dispose of her property, given her by 
the legislature, can be taken away only by the legislature. 

Though the question has never been decided in Virginia, it would 
seem, in view of the Married Woman's Act, that a voluntary convey- 
ance by a wife of her personal property just before marriage, and after 
engagement, would be perfectly valid as against the husband, since 
the husband has no marital interest in such property. And even as to 
realty, on principle, the husband could not assail the conveyance, 
except in so far as his contingent right of curtesy consummate is affected 
by the conveyance — a right dependent upon the contingency of birth 
of issue and his survivorship.* 

An interesting question arises as to whether he could maintain such 
a suit before the contingent right becomes vested by death of the wife. 

The case of Potter v. Fidelity Ins. etc. Co. 1 held that the court 
would not set aside a fraudulent conveyance of personal property, at 
the instance of the wife, during the lifetime of the husband, since he 
could immediately give away the property again, and cut his wife out 
of it altogether. 

The case of Petty v. Petty * deals with this subject in a way which 
seems best to meet the requirements of justice. 

In this case, a wife filed a bill against her husband and his children 

* [The rule of law that fraud alone gives no cause of action, but must be accom- 
panied by a legal injury, is constantly recognized by the Virginia courts in refusing 
to set aside conveyances made to defraud creditors, where the property conveyed is 
not assets for creditors— as in the case of the homestead exemption. Hatcher v. 
Crews, 83 Va. 371; 2 Va. Law Reg. 175— Editor Va. Law Reg.] 

i 49 Atl. 86(1901). 
2 4 B. Monroe, 215. 
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by a former wife, charging that he promised her that " if she would 
marry him that he would immediately after marriage make a deed of 
settlement, by which he would settle on her at his death a negro and 
four thousand dollars out of the price of his land, which he would 
direct to be sold, over and above one equal third of the remainder of 
his estate. ' ' A few days before the marriage the husband, without 
the wife's knowledge, made an irrevocable deed of gift, conveying all 
his lands and slaves to his children by a former wife, and charging his 
personal estate for their benefit, reserving only the possession and use 
of the estate during his life. 

The court held that the promise made to the wife could not be set 
up because of the Kentucky statute (existing also in Virginia 1 ) 
which provides that, " No action shall be brought whereby to charge 
any person upon any agreement made upon consideration of marriage. ' ' 
And as to the personal property or slaves, as she had no present or 
potential right in them during her husband's life, she could not, at 
that time, be afforded any relief as to them. But the court held that 
there had been a fraud committed on the wife's dower interest; and 
that though this interest was contingent and might never vest, it was 
still a valuable interest that might be sold, conveyed or released for a 
valuable consideration, and that such an interest would be protected 
by a court of equity. If, as said by the court, the wife was forced to 
wait until after the death of her husband, she might not, at that time, 
be able to establish the fact that the conveyance by the husband was 
fraudulent. The witnesses by whom she could prove the fraud might 
die, and she be forever barred from her rights because uuable to 
establish them. The court therefore decreed that the deed for the 
lands be annulled so far as it affected or incumbered the wife's dower- 
right, and the donees were required to surrender and convey to her 
an undivided third part in remainder, ' ' for and during her natural 
life, to be allowed and set apart to her as her dower, and held and 
enjoyed by her as such, after the death of her husband, unless it shall 
then be made to appear that she would not be entitled to dower if the 
fraudulent deed had not been made." 

The conclusion of the court in this case seems to meet every re- 
quirement of justice. It allows the donee of the land to continue 
in possession of the whole property, but requires a conveyance in 
remainder to the wife, in order that she may not be hurt, should her 
contingent right become vested. If this were not done, the wife might, 

i Va. Code, sec. 2840. 
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at a later period, be unable to establish the fact that the deed was 
fraudulent. By this arrangement no one's interests are jeoparded, 
but every one's rights are protected. 

Curtesy consummate stands, in this respect, on the same footing as 
dower, and it would seem, according to the reasoning in the case 
last cited, that the husband could file a bill during the life of the wife 
to establish a fraud upon his curtesy. 

University of Virginia. HUBERT It. SOUTHALL. 



THE LIEN OF A JUDGMENT AS TO PUBOHASERS 
"WITHOUT NOTICE. 



The Governor of Virginia has approved Senate Bill No. 62, en- 
titled, " An Act to amend and re-enact sections 3567, 3570 and 3576 
and to repeal section 3568 of the Code of Virginia in relation to the 
lien of a judgment" — the text of which is given below. 1 The 
effect of the amendment is to abolish entirely the common-law rule 

1 An Act to amend and re-enact sections 3567, 3570 and 3576 and to repeal section 3568 

of the Code of Virginia in relation to the lien of a judgment. 

Approved March 29, 1902, 

1. Be it enacted by the General Assembly of Virginia that sections thirty-flve 
hundred and sixty-seven, thirty-flve hundred and seventy and thirty-flve hundred 
and seventy-six of the Code of Virginia be amended and re-enacted so as to read as 
follows : 

I ZS81. Judgment to be a lien on all real estate of debtor; from what time. Every 
j udgment for money rendered in this state heretofore or hereafter against any person 
shall be a lien on all the real estate of or to which such person is or becomes possessed 
or entitled at or after the date of such judgment. When more than one judgment or 
decree is confessed or entered in vacation on the same day, they shall have priority 
as among themselves in the order with respect to the time when they are respec- 
tively confessed or received for record In the clerk's office of the court entering the 
same: provided, that when several judgments are confessed together, they shall all 
be deemed to have been confessed as of the time the first was confessed, and the 
clerk shall enter such time on the margin of his order book. The lien of a judgment 
shall in no case relate back to a day or other time prior to that on or at which the 
judgment was rendered. This section is qualified by section thirty-six hundred and 
forty-nine and the three following sections. 

§ 3570. Judgment not a lien against purchaser for valuable consideration without 
notice, unless docketed. No judgment shall be a lien on real estate as against a pur- 
chaser thereof for valuable consideration without notice until and except from the 
time it is duly docketed in the clerk's office of the county or corporation wherein 
such real estate may be. 

i 3576. How liens of judgments attach to real estate and are payable. The liens of 
judgments against the same person shall attach to all his real estate liable thereto 
under section thirty-flve hundred and sixty-seven, in the order of the dates respec- 
tively of said judgments, and the judgments shall be made payable thereout in the 
same order ; and where there are rendered at the same term of court two or more 



